State of South Dakota

EIGHTY-EIGHTH SESSION
LEGISLATIVE ASSEMBLY, 2013

58200717 HOUSE STATE AFFAIRS

ENGROSSED NO. SB 235 03/04/2013

Thisbill has been extensively amended (hoghoused) and may no longer be consistent
with the original intention of the sponsor.

Introduced by: Senators Brown and Rave and Representatives Cronin, Conzet, Erickson,
Gosch, Lust, and Wink

1 FORANACTENTITLED, AnActto createthebuilding South Dakotafund, to deposit certain

2 money into the building South Dakotafund, to create certain programsand fundsto enhance
3 economic devel opment, to make continuous appropriationsto thesefunds, to providecertain
4 reinvestment payments to stimulate economic development and investment, to revise the
5 state aid to general education formula by including an adjustment for students with limited
6 English proficiency, and to declare an emergency.

7 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

8 Section 1. There is hereby created the building South Dakota fund for the purpose of

9  buildingandreinvesting in South Dakota'seconomy and to create high quality jobs. Any money
10 inthebuilding South Dakotafundiscontinuously appropriatedto GOED. Theboard may accept
11  and expend for the purposes of this Act any funds obtained from appropriations or any other
12 source. Interest earned on money in the fund shall be deposited into the fund.
13 If the Board of Economic Development approves a project to receive a reinvestment

14 payment pursuant to the provisions of sections 23 to 37, inclusive, of this Act, the Department
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of Revenue shall deposit al of the contractors excise tax imposed and paid pursuant to the

provisions of chapter 10-46A or 10-46B on the project costs into the building South Dakota

fund.

Thestatetreasurer shall transfer twenty-five percent of the unclaimed property deposited in

the general fund pursuant to chapter 43-41B in state fiscal year 2015 into the building South

Dakotafund. The state treasurer shall transfer fifty percent of the unclaimed property deposited

inthe general fund pursuant to chapter 43-41B in statefiscal year 2016 and each year thereafter

into the building South Dakota fund.

Section 2. The commissioner of the Bureau of Finance and Management shall authorize and

disburse money from the fund for the following purposes:

(1)

)

©)

(4)

©)

Twenty-five percent of the fund shall be transferred to the local infrastructure
improvement grant fund created in section 4 of this Act;

Fifteen percent of the fund shall be transferred to the economic development
partnership fund created in section 5 of this Act;

Thirty percent of the fund shall be transferred to the workforce education fund
created in section 8 of this Act;

Twenty-five percent of the fund shall be transferred to the South Dakota housing
opportunity fund created in section 11 of this Act;

Five percent of the fund shall be transferred to the revol ving economic devel opment
and initiative fund created in 8 1-16G-3 for the purpose of making grantsor loansto

projects that have atotal project cost of 1ess than twenty million dollars.

Section 3. The Governor's Office of Economic Development shall report annually to the

Government Operations and Audit Committee about the operations and results of the building

South Dakota fund.
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Section 4. Thereishereby created in the state treasury the local infrastructure improvement
grant fund. The Board of Economic Development may award grantsto any political subdivision
of this state or local development corporation from the fund to construct or reconstruct
infrastructure for the purpose of serving an economic development project. The board shall
consult other state agenciesto evaluate the feasibility and merits of the proposed infrastructure
improvements. No county is eligible for a grant for infrastructure improvements, unless the
county imposes the maximum wheel tax pursuant to chapter 32-5A or supplementsroad funds
with general funds or other fundsin an amount equal to or greater than what may be generated
from awhee tax increase. Interest earned on money in the fund shall be deposited into the fund.
Any money in the local infrastructure improvement grant fund is continuously appropriated.
Any money deposited into and distributed from the fund shall be set forth in an informational
budget as described in § 4-7-7.2.

Section 5. The economic development partnership fund is hereby established within the
Governor's Office of Economic Development. Any nonprofit development corporation,
municipality, county, or other political subdivision of the state may apply to GOED for funds
on a matching basis as provided in sections 6 to 7, inclusive, of this Act. Interest earned on
money in the fund shall be deposited into the fund. Any money in the economic development
partnership fund is continuously appropriated. Any money deposited into and distributed from
the fund shall be set forth in an informational budget as described in § 4-7-7.2.

Section 6. GOED may award funds from the economic development partnership fund for
new staff, or elevate existing part-time staff and equipment needsfor the purpose of developing
or expanding local, community, and economic devel opment programs. GOED may also award
funds from the economic development partnership fund to commence or replenish a loca

revolving loan fund for the purpose of developing or expanding housing, community, and
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economic development programs. Areas of emphasisfor funding include creating high quality
employment opportunities, repopulation, stronger economies, housing devel opment, business
growth, support of entrepreneurship, and job creation, expansion, and retention.

Section 7. Any funds awarded under the economic development partnership fund shall be
provided on amatching basis. The funds awarded to arecipient for staffing may be distributed
over afour year period with forty percent being distributed in thefirst year, thirty percent in the
second year, twenty percent in the third year, and ten percent in the fourth year. Over the four
year period, the recipient shall match the total funds received from the economic devel opment
partnership fund.

Section 8. There is hereby created in the state treasury the workforce education fund. The
Board of Education may award grantsto any department, agency, or political subdivision of this
state, nonprofit, or local development corporation from the fund for the following purposes:

()  Support the state aid to general education formulaby including funding for students

with limited English proficiency;

(2) Provide additional resources for secondary and postsecondary career and technical

education; and

(3 Support for education equipment for workforce training programs at the

postsecondary technical institutes or satellite postsecondary education programs.

Interest earned on money in the fund shall be deposited into the fund. Any money in the
workforce education fund is continuously appropriated. Any money deposited into and
distributed from the fund shall be set forth in an informational budget as described in § 4-7-7.2.

Section 9. The workforce education fund created pursuant to section 8 of this Act shall be
used to annually fund the state's share of the limited English proficiency adjustment as

calculated by § 13-13-10.1 and 13-13-73.
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If the balance of the workforce education fund exceeds two million dollars as of July first
of each year, the amount of money in excess of one million dollars shall be allocated to each
school district for the purposes of advancing the use of technol ogy inthe classrooms, purchasing
eguipment and servicesto assist in career and technical education programs, and funding other
nonrecurring educational expensesthat help prepare students for the workforce. The secretary
of the Department of Education shall distribute to each school district an amount equal to the
money available for such distribution times the ratio of each school district'sfall enrollment to
the total state fall enrollment. The distribution shall be made as a one-time payment to each
school district.

Section 10. GOED shall promulgate rules pursuant to chapter 1-26 to provide for
implementation and administration of the local infrastructure improvement grant fund,
economic development partnership fund, and the workforce education fund. The rules shall
include:

(1)  Application requirements, procedures, and forms;

(2) Award procedures;

(3) Eligible uses of award funds;

(4) Eligibility requirements for applicants;

(5) Responsibilities of applicants and award recipients;

(6) Procedures for rescinding and repayment of awards if the applicant's or recipient's

responsibilities are not met;

(7)  Reporting requirements; and

(8) Other items necessary for the administration of the program.

Section 11. There is hereby created the South Dakota housing opportunity fund to be

administered by the South Dakota Housing Authority for the purpose of preserving and
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expanding sustainable, affordable, and safe housing that is targeted to low and extremely low

income families and individualsin South Dakota. The authority may accept and expend for the

purposes sections 11 to 20, inclusive, of this Act any funds obtained from appropriations or any

other source. Any money deposited into and distributed from the fund shall be set forth in an

informational budget as described in 8§ 4-7-7.2. Interest earned on money in the fund shall be

deposited into the fund.

Section 12. Terms used in this sections 11 to 20, inclusive, of this Act:

(1)

)

©)
(4)
()

(6)

"Administering agency," the South DakotaHous ng Devel opment Authority shall act
as the administrative agency for the South Dakota housing opportunity fund;
"Affordablehousing,” housingisaffordableif thetotal housing costs, whichincludes
rent, utilities, mortgage, and related expenses, represents no more than thirty percent
of gross household income;

"Commissioner," amember appointed to the oversight commission;

"Fund," the South Dakota housing opportunity fund;

"Low Income," the three levels of low income are:

(& Lowincome meansany household with anincome at or below eighty percent
of areamedianincome (AMI) based on United States Department of Housing
and Urban Development (HUD) criteria;

(b)  Verylow income means any household with income at or below fifty percent
of AMI based on HUD criteria; and

(c) Extremely low income means any household with income at or below thirty
percent of AMI based on HUD criterig;

"Moderate Income," any household with an income at or below one hundred and

fifteen percent of AMI based on HUD criterig;
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(7) "Oversight commission,” the commission that governs the South Dakota housing

opportunity fund.

Section 13. The oversight commission shall consist of the following thirteen members:

(1) The president pro tempore of the Senate shall appoint three members at large;

(2)  The speaker of the House of Representatives shall appoint three members at large;

(3 The Governor shall appoint six members as follows:

@
(b)
(©)
(d)
(€)

One member shall represent a public housing authority;
One member shall represent an Indian housing authority;
One member shall represent the nonprofit housing industry;
One member shall represent a special needs advocate; and

Two members at large; and

(4)  The executive director of the South Dakota Housing Development Authority shall

serve as the chair of the oversight commission.

The commissioners shall serve three-year staggered terms, with no more than four

commissioners appointed to any one term, with each term beginning July first and ending on

June thirtieth. No commissioner appointed pursuant to this section may serve more than three

consecutivefull terms. Each commissioner shall hold officefor theterm of the appointment and

until a successor has been appointed. If there is a vacancy on the oversight commission, the

vacancy shall be filled in the same manner as the original appointment.

The oversight commission shall review and approve a monitoring and reporting system

which shall be established by the administering agency. On an annual basis, the oversight

commission shall assess and prioritize eligible activities for funding. Working with the

administrative agency, the oversight commission shall establish an award system and review

criteriafor the evaluation and review of each proposal. The oversight commission shall review
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and then approve or disapprove the funding recommendations made by the administering
agency.

Section 14. The administrative agency shall:

(1) Develop program guidelines,

(2) Market the fund to €eligible applicants;

(3 Receive, review, and evaluate proposals;

(4)  Submit funding proposal recommendations to the oversight commission;

(5 Administer annual monitoring and reporting on the fund;

(6) Create operating rules and guidelines for the oversight commission; and

(7)  Perform all other activities necessary to support the administration of the fund.

Section 15. Any for-profit entity, nonprofit entity, Native Americantribe, housing authority,
apolitical subdivision of this state or itsagencies, or any agency of thisstateiseligibleto apply
for funding from the fund. No individual may apply for funding directly from the fund.

Section 16. The South Dakota housing opportunity fund may be used to provide a grant,
loan, loan guarantee, loan subsidy and other financial assistanceto an eligible applicant. Money
from the fund may be used to build, buy, and or rehabilitate affordable housing for rent or home
ownership, including singlefamily and multifamily housing. Theeligiblefund activitiesinclude
affordable housing projects that consist of new construction of rental or home ownership
housing, substantial or moderate rehabilitation of rental or home ownership housing, housing
preservation, including home repair grants and grants to make homes more accessible to
individuals with disabilities, homel essness prevention activities, as well as a community land
trust. No more than ten percent of the funds awarded may be used for the administrative costs
of any entity that has received funding from the fund.

Section 17. Each year, money from South Dakotahousi ng opportunity fund shall be set aside
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asfollows:

(1) Thirty percent shall be designated for municipalities that have a population of fifty

thousand or more; and

(2)  Seventy percent shall be designated for the other areas of the state.

If the approved applications for any area are less than the amount set aside, the remaining
amount may be made available for qualified applications from the other areas. The geographic
distribution guideline takes precedence over income targeting guideline during the evaluation
of the applications.

Section 18. The South Dakota housing opportunity fund shall be targeted to serve low to
moderate income househol ds with amaximum income at or below one hundred fifteen percent
of the area median income based on United States Department of Housing and Urban
Development (HUD) criteria. A priority shall be given to any projects that serve households
with incomes up to eighty percent of area median income. Sixty-five percent of the money in
the fund shall be set aside for projects serving households up to eighty percent of area median
income, and priority shall be given to projects serving households up to thirty percent of area
median income. If the total amount of the applications approved are equal to or less than the
amount set aside for an income category, the unused amount shall be made available for
qualified applications serving other income categories.

Section 19. Awards from the fund shall be made through a competitive process during the
initial application cycle each year. Each application shall be evaluated and scored based on
criteriacreated by the administering agency and the oversight commission. Each applicant that
is awarded money from the fund shall be encouraged to leverage the money for any project or
program with other public and private dollars. If there are funds available after the initia

application cycle, additiona application rounds may be established. Any program income or
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loan payments shall be deposited into the fund.

Section 20. The oversight commission shall submit to the Governor and the Legislature an
annual report which includes the activity and use of funds for the South Dakota housing
opportunity fund

Section 21. That § 1-16G-1 be amended to read as follows:

1-16G-1. Thereiscreated aBoard of Economic Devel opment and the Governor may appoint
up to thirteen members to consult with and advise the Governor and the commissioner of the
Governor's Office of Economic Development in carrying out the functions of the office. The

members shall be confirmed by the senate. The members of the board shall be appointed by the

Governor for four-year termsof office so arranged that no morethan four members termsexpire
in any given year. Not all members may be from the same politica party. The Governor shall
designatethe terms at the time of appointment. Any member appointed to fill avacancy arising
from other than the natural expiration of aterm shall serve only the unexpired portion of the
term.

Section 22. In addition to the members of the Board of Economic Devel opment appointed
pursuant to 8 1-16G-1, four ex officio nonvoting members shall be appointed to the board by
the Legidlature as follows:

(1) Themajority leader of the Senate shall appoint one member of the Senate;

(2) Theminority leader of the Senate shall appoint one member of the Senate;

(3 Themagority leader of the House of Representatives shall appoint one member of the

House of Representatives, and
(4) Theminority leader of the House of Representatives shall appoint one member of the
House of Representatives.

Section 23. Terms used in sections 23 to 37, inclusive, of this Act mean:
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"Board," the Board of Economic Development;

"Commissioner,” the commissioner of the Governor's Office of Economic
Development;

"Completedtheproject” or “completion of the project,” thefirst datewhentheproject
is operational;

"Constructiondate," thefirst dateearthisexcavated or acontractor hasinitiated work
for the purpose of constructing or expanding a project or the first date a which the
process begins for the purpose of placing or replacing equipment;

"Data center,” any facility established for the purpose of processing, storage,
retrieval, or communication of data;

"Department,” the Department of Revenue;

"GOED," the Governors Office of Economic Development;

"New or expanded facility," a new building or structure, or the expansion of an
existing building or structure;

"Person,” any individual, firm, copartnership, joi nt venture, association, cooperative,
nonprofit development corporation, limited liability company, limited liability
partnership, corporation, estate, trust, business trust, receiver, or any group or
combination acting as a unit;

"Project,” a new building or structure or the expansion of an existing building or
structure, the construction of which is subject to the contractor's excise tax imposed
by chapters 10-46A or 10-46B. A project may includetheinstallment or replacement
of equipment if the equipment costs exceed two million dollars. A project includes
laboratory and testing facilities, manufacturing facilities, data centers, power

generation facilities, power transmission facilities, agricultural processing facilities,
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and wind energy facilities. A project does not include any building or structure:

(@  Used predominantly for the sale of products at retail, other than the sale of
electricity at retail, to individual consumers;

(b)  Used predominantly for residential housing or transient lodging;

(c)  Used predominantly to provide health care services;

(d)  Used predominantly for the transportation or transmission of natural gas, ail,
or crude oil by means of a pipeline;

(e)  Constructed for raising or feeding of livestock; or

(f)  That is not subject to ad valorem real property taxation or equivalent taxes
measured by gross receipts;

"Project cost,” the amount paid by the project owner in money, credits, property, or

other money's worth for a project;

"Wind energy facility," thefacility includesthose components subject tothe salesand

uses tax or the contractors excise tax, including the cost of the blades, wind turbine

generators, towers, bases, foundations, power collection systems, electric

interconnection systems, substations, and amounts paid to contractors.

Section 24. If the projects costs for a new or expanded facility exceeds twenty million

dollars or the projects costs for equipment replacement exceeds two million dollars, a person

may apply for areinvestment payment pursuant to sections 23to 37, inclusive, of thisAct. The

person shall:
(1) Timely filean application as required by section 25 of this Act;
(2) Receiveapermit from GOED pursuant to section 27 of this Act;
(3) Timely filethe affidavit of reinvestment payment as required by section 28 of this

Act; and
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Comply with the provisions of sections 23 to 37, inclusive, of thisAct to qualify for

the reinvestment payment.

A project with a construction date on or after April 1, 2013, may receive a reinvestment

payment as provided by sections 23 to 37, inclusive, of this Act.

Section 25. Before any person receives any reinvestment payment as provided in sections

23t0 37, inclusive, of thisAct, the person shall file an application with GOED. The application

may befiled no sooner than ninety days beforethe construction date, or no later than ninety days

after the construction date. No person may receive any reinvestment payment as provided by

sections 23 to 37, inclusive, of this Act if the application is not timely filed with GOED.

The application shall include the following information:

(1)
)
©)
(4)
©)
(6)
(7)
(8)
(9)

The project owner's name and contact information;

The general description of the project;

The construction date of the project;

The projected date for completion of the project;

The estimated project costs;

The location of the project;

The legal description of the project location;

A list of the contractorsand subcontractorsthat will performwork on the project; and

Any other information that GOED may require.

The application shall be on aform prescribed by the commissioner. The application shall

be signed by the project owner under penalty of perjury, and signed under oath before a notary

public. No application may include more than one project.

Section 26. The Board of Economic Development shall review the application and make a

determination of whether the project shall be approved or disapproved. The board may approve
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areinvestment payment that is equal to or lessthan South Dakota sales and use tax paid by the
project owner on the project costs for the project.
The board shall consider the following factors when making that determination:
(1) Hasthecounty or municipality adopted aformulato reduce property taxation for the
project for five years under the discretionary formula pursuant to 8§ 10-6-35.2;
(2) Has the county or municipality approved a tax incremental district pursuant to
chapter 11-9 for the area where the project will be located;
(3 Hasthe municipality approved a municipal salestax refund pursuant 8§ 10-52-10;
(4) Likelihood that the project would have occurred without the reinvestment payment
provided by sections 23 to 37, inclusive, of this Act;
(5) Economic activity that may occur in the community, area, and state; and
(6) Criteria established by rules promulgated pursuant to section 36 of this Act.
Section 27. Upon approval of the application by the Board of Economic Development,
GOED shall issue apermit entitling the person to submit an affidavit for reinvestment payment
as provided by section 28 of this Act. The permit and reinvestment payment is assignable and
transferable and may be used as collateral or security pursuant to chapter 57A-9. If theinitia
permit holder entity reorganizes into a new entity, the new entity shall file with GOED an
amended application within sixty daysof thereorganization. If either the permit or reinvestment
payment, or both, isassigned or transferred to another entity, such entity shall file with GOED
an amended application within sixty days.
Section 28. Any person that has timely filed the application and is holding a permit issued
by GOED, and has compl eted the project, shall file an affidavit for reinvestment payment with
GOED.

The affidavit for reinvestment payment shall contain the following information:
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(1) The project owner's name and contact information;

(2) Thegeneral description of the project;

(3 Thedate of completion of the project;

(4) Thefinal project costs,

(5) Theamount of South Dakota sales tax, use tax, and contractors excise tax paid for

the construction of the project;

(6) Thelocation of the project;

(7)  Thelegal description of the project location;

(8  Alist of the contractors and subcontractors that performed work on the project; and

(99  Any other information that GOED may require.

The affidavit for reinvestment payment shall be on aform prescribed by the commissioner.
The affidavit for reinvestment payment shall be signed by the project owner and signed under
oath before anotary public. No affidavit for reinvestment payment may include more than one
project.

Section 29. The affidavit for reinvestment payment as required by section 28 of this Act
shall be filed no later than six months after the completion of the project. If the affidavit for
reinvestment payment is not timely filed, the person isineligible for any reinvestment payment
provided by sections 23 to 37, inclusive, of this Act. If the affidavit for reinvestment payment
contains any intentionally false or fraudulent information, the person is ineligible for any
reinvestment payment provided by sections 23 to 37, inclusive, of this Act.

No project costs that occur after three years from the construction date are eligible to be
included in the fina project cost determination for any reinvestment payment provided by
sections 23 to 37, inclusive, of thisAct.

Section 30. After the timely receipt of a completed affidavit for reinvestment payment,
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within sixty days GOED shall make payment from the reinvestment fund to the project owner
based upon the amount and terms approved by the board as a reinvestment payment. GOED
shall tender the reinvestment payment by electronic funds transfer.

Section 31. Thereis hereby created the reinvestment payment fund for the sole purpose of
making reinvestment payments pursuant to the provisionsof sections23to 37, inclusive, of this
Act.

If the Board of Economic Development approves a reinvestment payment pursuant to the
provisions of sections 23 to 37, inclusive, of this Act, the Department or Revenue shall deposit
aportion or al of the sales and use taxes paid by the project owner up to a maximum amount
of the reinvestment payment approved by the board.

Thefundsin thereinvestment project fund are continuously appropriated to GOED to make
reinvestment payments pursuant to sections 23 to 37, inclusive, of this Act. If any money
deposited in the fund and set aside for a specific reinvestment payment isin excess of the final
reinvestment payment or the specific project becomesineligible for the reinvestment payment,
such money shall be deposited into the general fund. Interest earned on money in the fund shall
be deposited into the general fund.

Section 32. Any person who files an intentionally false or fraudulent application pursuant
to section 25 of this Act is guilty of a Class 1 misdemeanor. Any person who files afalse or
fraudulent affidavit for reinvestment payment pursuant to section 28 of this Act is guilty of a
Class 1 misdemeanor.

Section 33. If the project islocated on land that is included within the agreement area of a
tax collection agreement entered into by the state and an Indian tribe pursuant to chapter
10-12A, the board may only approve a reinvestment payment that is equal to or less than the

percentage of funds that Department of Revenue retains pursuant to the terms of the tax
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collection agreement.

Section 34. The name of any person that receives a reinvestment payment as provided by
sections 23 to 37, inclusive, of this Act and the amount of the reinvestment payment is public
information and shall be available and open to public inspection as provided in § 1-27-1. The
following information shall be made public on the GOED website as public information:

(1) Anestimated number of the full-time jobs to be created by the project;

(2) Anestimated average wage of the full-time jobs;

(3 A list of al the local and state economic tools, loans, or grants provided to the

project;

(4) Anestimate of the property taxesto be paid by the project; and

(5) A statement of why the project would not have occurred in South Dakotawithout the

reinvestment payment.

Section 35. Any person aggrieved by the denia in whole or in part of a reinvestment
payment claimed under the provisions of sections 23 to 37, inclusive, of this Act, may within
thirty daysafter service of the notice of such denia by thecommissioner, demand and isentitled
to ahearing, upon notice, before the commissioner. The hearing shall be conducted pursuant to
chapter 1-26.

Section 36. The board may promulgate rules, pursuant to chapter 1-26, concerning the
proceduresand formsfor applying for and receiving thereinvestment payment, therequirements
necessary to qualify for the reinvestment payment, and the criteria to evaluate projects
submitting applications.

Section 37. No person who works for a project may be employed for a compensation
dependent in any manner upon the approval of any government grants, loans, or reinvestment

payments that the person obtains for the project.
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Section 38. That § 13-13-10.1 be amended to read as follows:

13-13-10.1. Terms used in this chapter mean:

(1)

(1A)

)

"Average dally membership,” the average number of resident and nonresident
kindergarten through twelfth grade pupils enrolled in all schools operated by the
school district during the previous regular school year, minus average number of
pupils for whom the district receives tuition, except pupils described in subdivision
(1A) and pupilsfor whom tuitionisbeing paid pursuant to 8§ 13-28-42.1 and plusthe
average number of pupils for whom the district pays tuition;
Nonresident students who are in the care and custody of the Department of Social
Services, the Unified Judicial System, the Department of Corrections, or other state
agencies and are attending a public school may be included in the average daily
membership of the receiving district when enrolled in the receiving district. When
counting a student who meets these criteriain its general enrollment average daily
membership, the receiving district may begin the enrollment on the first day of
attendance. The district of residence prior to the custodial transfer may not include
students who meet these criteriain its general enrollment average daily membership
after the student ceases to attend school in the resident district;
"Adjusted average daily membership," calculated as follows:
(@  For districts with an average daily membership of two hundred or less,
multiply 1.2 times the average daily membership;
(b)  For districts with an average daily membership of less than six hundred, but
greater than two hundred, raise the average daily membership to the 0.8293
power and multiply the result times 2.98;

(c)  For districts with an average daily membership of six hundred or more,
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multiply 1.0 times their average daily membership;
"Fall enrollment,” thenumber of kindergarten through twel fth grade studentsenrolled
in all schools operated by the school district on the last Friday of September of the
current school year minus the number of students for whom the district receives
tuition, except nonresident studentswho arein the care and custody of astate agency
and are attending a public school and students for whom tuition is being paid
pursuant to 8 13-28-42.1, plus the number of students for whom the district pays
tuition. When computing state aid to education for a school district under the
foundation program pursuant to 8 13-13-73, the secretary of the Department of

Education shall use either the school district's fall enrollment or the average of the

school district's fall enrollment from the previous two years, whichever is higher;

Repealed by SL 2010, ch 84, § 1.

"Small school adjustment,” calculated as follows:

(@ Fordistrictswith afall enrollment of two hundred or less, multiply 0.2 times
$4,237.72;

(b)  For districtswith afall enrollment of greater than two hundred, but less than
six hundred, multiply thefall enrollment timesnegative 0.0005; add 0.3 to that
result; and multiply the sum obtained times $4,237.72;

The determination of the small school adjustment for a school district may not

include any students residing in aresidential treatment facility when the education

program is operated by the school district;

"Limited English proficiency (LEP) adjustment,” is calculated as follows.

(@ Multiply 0.25 times the per student allocation; and

(b) Multiply the product obtained in subsection (a) times the number of
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kindergarten through twelfth grade students who, in the prior school vear,

scored below level four on the state-administered language proficiency

assessment asrequired in the state's consoli dated state application pursuant to

20 USC 6311(b)(7) as of January 1, 2013;

"Index factor," istheannual percentage changeinthe consumer priceindex for urban
wage earners and clerical workers as computed by the Bureau of Labor Statistics of
the United States Department of Labor for the year before the year immediately
preceding the year of adjustment or three percent, whichever isless;

"Per student allocation," for school fiscal year 2012 is $4,389.95. Each school fiscal
year thereafter, the per student allocation is the previous fiscal year's per student
alocation increased by the index factor;

"Local need," isthe sum of:

(@  The per student allocation multiplied by the fall enrollment; and

(b)  Thesmall school adjustment, if applicable, multiplied by the fall enrollment;

and

(c) The limited Engdlish proficiency (LEP) adjustment, calculated pursuant to

subdivision (2D), if applicable;

"Local effort," the amount of ad valorem taxes generated in a school fiscal year by
applying the levies established pursuant to § 10-12-42;

"Genera fund balance percentage,” isaschool district's general fund equity divided
by the school district's total general fund expenditures for the previous school fiscal
year, the quotient expressed as a percent;

"General fund reserves," the sum of a school district's nonspendable and restricted

fund balances of the general fund;
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(9 "Nonspendable fund balance,” that amount of the fund balance that is not in
spendable form;

(10) "Restricted fund balance,” that amount of the fund balance that has constraints on
how it may be used that are externally imposed or are imposed by law.

Section 39. That § 13-13-73 be amended to read as follows:

13-13-73. Thesecretary of the Department of Education shall compute stateaid to education

for each school district under the foundation program according to the following calcul ations:

(1) Determine each school district's fall enrollment;

(2) Toarriveat theloca need per district:
(@ Multiply the per student alocation by the fall enrollment;
(b)  Multiply thesmall school adjustment, if applicable, by thefall enrollment; and

(c) Calculate the limited English proficiency (LEP) adjustment pursuant to

subdivision (2D), if applicable; and

(d) Addthe product of subsection (a) to the product of subsection (b) and to the

calculation in subsection (c);

(3) Stateadis(a) local need minuslocal effort, or (b) zero if the calculationin (a) isa
negative number;

(4) If the state aid appropriation for the general support of education isin excess of the
entitlement provided for in this section and the entitlement provided for in § 13-13-
85, the excess shall be used to fund any shortfall of the appropriation as provided for
in 8 13-37-36.3. The secretary shall report to the Governor by January seventh of
each year, the amount of state aid necessary to fully fund the general aid formulain
the current year. If a shortfall in the state aid appropriation for general education

exists that cannot be covered by § 13-37-45, the Governor shal inform the
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Legislature and provide a proposal to eliminate the shortfall.
Section 40. Whereas, this Act is necessary for the support of the state government and its
existing public institutions, an emergency is hereby declared to exist, and this Act shall bein

full force and effect from and after its passage and approval.



